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Agenda
1. What is FMLA and does it apply to your practice?

2. What to consider when FMLA is not at play (ADA)

3. How to incorporate Workers’ Comp and other salary 
replacement programs

4. When leaves should run concurrently

5. Scenarios to test our knowledge

6. Q & A

MARCH 13, 2024
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Categories of Leave 
of Absence
Leaves of absence fall into 2 
categories:

• Job Protection
⎻ FMLA
⎻ ADA (with a twist)

• Salary Replacement
⎻ Workers’ Compensation
⎻ STD/LTD
⎻ PTO
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Laws
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Family Medical 
leave Act (FMLA)

• Public Employers, 
Private Employers 
with 50+ 
employees

• Job-protected 
unpaid leave for 
eligible reasons set 
forth in statute

Americans with 
Disabilities (ADA)

• 15+ employees

• 2008 ADAAA

• short term leave 
may be an 
accommodation

Workers’ 
Compensation

• 3+ employees

• Compensatory/me
dical/death 
benefits for 
workplace injury or 
illness

Pregnant 
Workers Fairness 

Act (PWFA)

• 15+ employees

• New in 2023; 
requires employers 
to provide 
reasonable 
accommodations 
for a workers know 
limitation related 
to pregnancy, 
childbirth or 
related medical 
conditions up to 
undue hardship
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• Private-sector employers who:
⎻ Employ 50 or more employees in 20 or 

more workweeks in either the current 
calendar year or the previous calendar 
year, within a 75-mile radius

• Public agencies (including Federal, State, 
and local government employers, 
regardless of the number of employees)

• Local educational agencies (including 
public school boards, public elementary 
and secondary schools, and private 
elementary and secondary schools, 
regardless of the number of employees)

Covered Employers
FMLA
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Covered Employees—FMLA 
• Employees are eligible if:

⎻ they work for a covered employer for at least 12 months,
⎻ have at least 1,250 hours of service with the employer during the 12 months before their FMLA 

leave starts, and
⎻ work at a location where the employer has at least 50 employees within 75 miles

• Can be for self-illness or illness of family member
⎻ Parent (not in-laws);
⎻ Child (under age 18 or incapable of self-care)
⎻ In loco parentis (acting or acted as parent)
⎻ Spouse

6



Presentation 
Title

©2024 Curi

Reasons for FMLA Leave
• Serious health condition of employee, child, spouse, 

or parent

• Birth/placement of child for adoption

• Qualifying exigency leave

• Military caregiver leave (26 weeks)
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What Is a Serious Health Condition?
An illness, injury, impairment, or physical or mental condition that involves:

• Inpatient care (overnight stay in a hospital OR subsequent treatment in 
connection with that say)

• Incapacity plus treatment
⎻ Be treated by a health care provider within 7 days of the incapacity AND
⎻ Be prescribed a course of treatment OR
⎻ Have at least one other visit with a health care provider within 30 days
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FMLA Requirements
• Posters!

• Notices:
⎻ Rights and Responsibilities (WH-381)
⎻ Certifications (WH-380 E, WH-380 F)
⎻ (WH-384, WH-385 and WH-385 v are military related)
⎻ Designation (WH-382)-send within 7 days of receipt
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ADA
• Prohibits discrimination of a 

qualified individual with physical or 
mental impairment that substantially 
limits major life activity
⎻ ADAAA of 2008 made establishing a 

disability much easier

• No specific leave requirement, but 
does require conversation to 
consider reasonable accommodation

• Typically will come into play post-
FMLA or when FMLA does not apply

• Undue hardship clause
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Pregnancy Workers Fairness Act
• Requires employers to make reasonable accommodations for qualified 

employees and applicants affected by pregnancy, childbirth, or related medical 
conditions

• Requires an interactive process between employers and qualified employees 
and applicants to determine appropriate reasonable accommodations. 

Similar to ADA but:

• covers temporary conditions 

• May not require an employee to take paid or unpaid leave if another reasonable 
accommodation is available 

• Must accommodate even if unable to perform essential job functions for a 
temporary period (as long as that function can be performed in near future)
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Salary Continuation
• Workers’ Comp

⎻ Employee suffered workplace injury and 
is physically or mentally incapable of 
work

• STD/LTD

• PTO
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No Magic Words!
Employee does not have to bring up FMLA or ADA. Some ways that you may 
notice the need:

• Time sheet hours look different than usual

• Attendance issues

• Employee tells you about a medical condition and suggests interference with 
work

• You notice significant behavior changes

• On the job injury

13



Presentation 
Title

©2024 Curi

Medical Certification—FMLA
Company can require medical certification 
for serious health condition

⎻ Only request what is required on DOL 
form

⎻ Fitness for return to duty (if consistently 
required and told upfront)

⎻ Intermittent leave
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Medical Certification—ADA

Employer should request that employee 
provide doctor’s note to substantiate 
need for leave

⎻ Have employee take job description to 
Dr.

⎻ Employer cannot ask for unrelated 
information
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Medical Certification—Workers’ Comp
• Treating physician must authorize work-

related absences
• Documentation from physician relating to 

workplace injury must be provided to 
employer
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Job Protection

FMLA 

• Yes, same position

• No “undue 
hardship” exception 
available
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✓ ✓
ADA 

• Yes (but not 
explicitly in statute 
like FMLA)

• Unless holding job 
open creates an 
undue hardship

𝘟
WC 

• Generally, no, unless 
reinstatement 
ordered as a remedy 
in a REDA lawsuit



Presentation 
Title

©2024 Curi

• What is an Automatic (or “No Fault”) 
Termination Policy?
⎻ Neutral policy applicable to all 

employees 
⎻ Termination after specified period of 

days on leave
⎻ Point system

Inflexible Leave 
Policies
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What If I Don’t?
• FMLA—Retaliation

• ADA—Interference

• Workers’ Comp—NC Retaliatory 

Employment Discrimination Act (REDA)
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When Can We Terminate?
• FMLA option is exhausted 

• ADA interactive process has concluded

• Consider ‘bridging’ time

• Consider policies

• You have properly identified leave type and run concurrently if needed!
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Scenario 1
WHEN CAN WE TERMINATE?

Employee has 2 weeks of PTO, is 
eligible May 1 first for FMLA but is 
having a surgery on April 10. Do we 
have to allow the time even if there is 
not enough PTO to cover the absence?
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Scenario 2
WHEN CAN WE TERMINATE?

Employee has no PTO, was hired 4 
months ago and has just announced 
they are expecting a child in June.
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Scenario 3
WHEN CAN WE TERMINATE?

My employee is on intermittent FMLA 
and seems to be out only on Mondays 
and Fridays.
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Scenario 4
WHEN CAN WE TERMINATE?

My employee started STD last year 
and has been out for over 6 months.  
They won’t quit because they are 
afraid they will lose their STD/LTD 
benefit. Can I terminate them?
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Scenario 5
WHEN CAN WE TERMINATE?

The employee wanted to take vacation 
around THANKSGIVING but was out of 
vacation time. She took the time 
anyway and submitted FMLA 
paperwork that showed she was 
completely incapacitated and needed 
to be out of work for 2 weeks. During 
this time, it was brought to your 
attention that she had posted some 
vacation photos on social media and 
your employees are mad! What can 
you do?

25



Presentation 
Title

©2024 Curi

Scenario 6
WHEN CAN WE TERMINATE?

Employee calls you and tells you they 
has been diagnosed with anxiety and 
his Dr. has recommended that he 
avoid stress including work for 12 
weeks. This employee has only been 
working with you for 6 months and 
has already had one leave of absence 
due to a car accident when they first 
started. Do you have to give the leave?
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Scenario 7
WHEN CAN WE TERMINATE?

Employee tells you they have migraine 
headaches and gives you a 
certification that indicates the 
employee will need to be out when 
they get a migraine for up to 2 days at 
a time, up to 2 times a month.  Your 
practice cannot plan around this. What 
should you do?
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Questions?
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HR On-Call
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Additional Resources
• Our post-event cheat sheet!

• FMLA Forms (DOL)

• Sample ADA Form

• WC Forms
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https://www.dol.gov/agencies/whd/fmla/forms
https://askjan.org/Forms/upload/medical.doc
https://www.ic.nc.gov/forms.html
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HR Solutions for You & Your Practice
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COMPLIMENTARY SERVICES*

(including HR On-Call)

• Unlimited access to timely HR advice, via phone, email, and live chat**

• A dynamic online HR Resources Portal**

• OIG exclusion list monitoring***

INCREMENTAL SOLUTIONS

• Full-service talent acquisition, recruiting, and onboarding

• Customized staff/leadership training and development

• Executive-level recruiting

• Management incentive plans

• Part-time HR services and representation**

• Background checks and assessments for current employees and 
candidates**

• Compensation reviews for all employee levels

• And more!

Scan here to 
learn more!

*Services complimentary for Curi member practices only; available to non-member practices as an annual subscription
**Services powered by our external partner Catapult
***Services powered by our external partner Venops
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Disclaimer
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Curi Advisory is pleased to offer HR services to medical practices. Curi Advisory has arranged for external partner 

Catapult to provide assistance to Curi’s medical professional liability policyholders and Curi Advisory clients, 

including HR On-Call, a complimentary benefit of membership to applicable policyholders. This resource has been 

prepared and provided solely by Catapult. Catapult and Catapult’s employees are solely responsible for any advice 

and any content/resources Catapult provides, including but not limited to this one. These HR services are 

consultative, and Curi Advisory does not guarantee that using any information/resources Curi Advisory or Catapult 

provides will prevent a claim against or provide a particular result for you or your practice. Curi Advisory and 

Catapult cannot and do not offer legal or tax advice; therefore, if you or your practice are in need of either, please 

consult your independent or corporate lawyer or tax professional.
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Thank you!
Tracey Cumberland

Project Director, Practice Consulting

tracey.cumberland@curi.com 
571-499-0441
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