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MARCH 13, 2024

Agenda

What is FMLA and does it apply to your practice?
What to consider when FMLA is not at play (ADA)

3. How to incorporate Workers’ Comp and other salary
replacement programs

4. When leaves should run concurrently

5. Scenarios to test our knowledge
Q&A
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Categories of Leave
of Absence

Leaves of absence fall into 2
categories:

 Job Protection
— FMLA
— ADA (with a twist)

- Salary Replacement
— Workers’ Compensation
— STD/LTD
— PTO




Pregnant

Family Medical _
Workers Fairness

leave Act (FMLA)

Workers’
Compensation

Americans with

Public Employers,
Private Employers
with 50+
employees

Job-protected
unpaid leave for
eligible reasons set
forth in statute

Disabilities (ADA)

15+ employees
2008 ADAAA

short term leave
may be an
accommodation

3+ employees

Compensatory/me
dical/death
benefits for
workplace injury or
illness

Act (PWFA)
15+ employees

New in 2023;
requires employers
to provide
reasonable
accommodations
for a workers know
limitation related
to pregnancy,
childbirth or
related medical
conditions up to
undue hardship

©2024 Curi

N



Covered Employers
| BI\Y |

* Private-sector employers who:

— Employ 50 or more employees in 20 or
more workweeks in either the current
calendar year or the previous calendar
year, within a 75-mile radius

* Public agencies (including Federal, State,

and local government employers,
regardless of the number of employees)

* Local educational agencies (including
public school boards, public elementary
and secondary schools, and private
elementary and secondary schools,
regardless of the number of employees)




Covered Employees—FMLA

« Employees are eligible if:
— they work for a covered employer for at least 12 months,

— have at least 1,250 hours of service with the employer during the 12 months before their FMLA
leave starts, and

— work at a location where the employer has at least 50 employees within 75 miles

« Can be for self-illness or illness of family member
— Parent (not in-laws);
— Child (under age 18 or incapable of self-care)
— In loco parentis (acting or acted as parent)
— Spouse
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Reasons for FMLA Leave

« Serious health condition of employee, child, spouse,
or parent

« Birth/placement of child for adoption

e Qualifying exigency leave

« Military caregiver leave (26 weeks)




What Is a Serious Health Condition?

An illness, injury, impairment, or physical or mental condition that involves:

* Inpatient care (overnight stay in a hospital OR subsequent treatment in
connection with that say)

* Incapacity plus treatment
— Be treated by a health care provider within 7 days of the incapacity AND
— Be prescribed a course of treatment OR
— Have at least one other visit with a health care provider within 30 days
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FMLA Requirements

e Posters!

* Notices:

Rights and Responsibilities (WH-381)

Certifications (WH-380 E, WH-380 F)

(WH-384, WH-385 and WH-385 v are military related)
Designation (WH-382)-send within 7 days of receipt

Your Employee Rights
Under the Family and
Medical Leave Act

What is FMLA leave?

The Famly and Madical Leave Act {FMLA] s  faderal Law that provides
aligiio employess with job-prets for qualitying famiy and
madical reascea The US. Depariment of Labor's Wage and Hour Division
(WHD) enforces tha FMLA for mest emeloyaas.

MLA leave
in3 12-moekth period for:
= The birth, adoption or foster piscement of o child with you,
* Your sarious mental oe physical Pealth candition that makes you
unable to
* Tocare for your speuse, cmaa ‘parent with a serious mantal of
physical haaith condition,

e eave
‘quolifies for FMLA vmwlmn Vw must alwo Inform your employer i
aopeoved for the
when requesting additionsl leave.
Your empley
aaualiyre
exgency

The FMLA doss not aftect any fedaral of state law prohisiting

agreament that providas greater family or madical leave rights.

be mabject
theroun s Mnsv

foder

spause, chitd o parent member.
Anaigiia smployes wha i the sousa, hild parant ce naxt o kin ot a
or
LAl nasngle12. for the
Servicemamber.
. Whanit is

madially nacessary or Orwisa parmitted, you may 13k FMLA loswe

Lyw but are sutject to "wlunldnm of the US. ()tﬁwvl Pmnme\
Congress.

What does my
employer need to do?

i FMLA b, your employer must:

warkng | Read Fact She for more
information
"

ML
employes. to use ary w-mvvvvma Do lesve 4 your employers
Alave,

Am | eligible to take
FMLA leave?

You are o eligible employes gl of the following apsiy
* You work for a covred ameloysr,
* You hve werkad for your employer ot least 12 monthe,
* You have at lesst 1,250 houre of service for your smployer during
the 12 monthe before your leave, and
* Your emgloyer has &t Least 50 emeloyees within 75 milas
of your work location.
Airline flight crew emeloyses have differect “hours of earvice™
requremants
Yo work for & coverad employer if gng of the fellowing applia

* You work for that had ar
at least 20 werkwesks in the M-m«»m.mnumu yoar
* Youwork for o Lor

* You work foe a public agency, such as a lozal, state or fedsral
Rovernment agency. Most fedsral emeloyeas o coverad by Titse I
of the FMLA, adminstorad by the Office of Parscancl Management.

How do | request
FMLA leave?

Generaity, to reqest FMLA leave you must:

* Follow your employer's rarmal palicies for requesting leave,

* Give rotice ot least 30 days before your need for FMLA k«w or
. ot peasible, g

. o time off work for
g your g " leave o0
you had not taken leave. and
. job, o ob wizh
by kL

and locason, at the end of your keave.
Your employer cannot interfore with your FMLA rights or threaten or
punish you for exerceng your rights under the low: For example, your
‘employer cannot retoiate sgainst you for recuncting FMLA leove or
cooperatng with s WHO rwestigaton
After Dacoming aware that yeur noed 107 1eave i for  reasen that may
y tha FALA,

emplayor ¥
‘eligible o not aligble for FMLA 163w If your employer detamings that
o are aligitie, your empleyer must notify you

* About your FMLA rights and responsibisties, and

= How much of your requested keave. if ary, wil be FMLA-prosected
oo,

Where can | find more
information?

Call 1.866.487-9243 or visit doLgow/tmla to loarn more.
1 you believe your rights under the FMLA harve been violated, you may

file 8 complirt with WHD c file o pevate lowsuit agsinst your employer
incourt

SCAN ME

OF LABOR
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ADA

* Prohibits discrimination of a
qualified individual with physical or
mental impairment that substantially
limits major life activity

— ADAAA of 2008 made establishing a
disability much easier

* No specific leave requirement, but
does require conversation to
consider reasonable accommodation

« Typically will come into play post-
FMLA or when FMLA does not apply

 Undue hardship clause

/
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Pregnancy Workers Fairness Act

 Requires employers to make reasonable accommodations for qualified
employees and applicants affected by pregnancy, childbirth, or related medical
conditions

 Requires an interactive process between employers and qualified employees
and applicants to determine appropriate reasonable accommodations.

Similar to ADA but:
e covers temporary conditions

« May not require an employee to take paid or unpaid leave if another reasonable
accommodation is available

« Must accommodate even if unable to perform essential job functions for a
temporary period (as long as that function can be performed in near future)




Salary Continuation

 Workers’ Comp

— Employee suffered workplace injury and
is physically or mentally incapable of
work

* STD/LTD
+ PTO



No Magic Words!

Employee does not have to bring up FMLA or ADA. Some ways that you may
notice the need:

Time sheet hours look different than usual
Attendance issues

Employee tells you about a medical condition and suggests interference with
work

You notice significant behavior changes

On the job injury

RNV 2 RNV4
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Medical Certification—FMLA

Company can require medical certification
for serious health condition

Only request what is required on DOL
form

Fitness for return to duty (if consistently
required and told upfront)

Intermittent leave

Certification of Health Care Provider for U.S. Department of Labor =
Employee’s Serious Health Condition Wage and Hour Division

under the Family and Medical Leave Act WAGF AN HOUR DIVISION
DO NOT SEND COMPLETED FORM TO THE DEPARTMENT OF LABOR. OMB Control Number: 1235-0003
RETURN TO THE PATIENT. Expires: 63012026

The Family and Medical Leave Act (FMLA) provides that an employer may require an seeking FMLA ions because of a need
hm“bamheﬂmbm:wdmmw the employee’s health care provider. 20 U.S.C. §§ 2613,
2614(c)(3); 28 CF.R § 825.305. The employer must give the employee at least 15 calendar days to provide the certification. If the

fails to provide complete and sufficient medical certification, his or her FMLA leave request may be denied. 2@ C.F.R. § 825.313. Information
about the FMLA may be found on the WHD website at www.dol.gow/agencies/whd/fmla.

Either the employee or the employer may complete Section |. While use of this form is optional, this form asks the health care provider for the
information necessary for a complete and sufficient medical certification, which is set out at 20 CFR. § 825.306. You may not ask the
employee to provide more information than allowed under the FMLA regulations, 29 C.F.R. §§ 825.306-825.308. Additionally, you may
notmamhmmmmmawmdﬂwamﬂmhmufmm
Empbyers mmmmmdmm medical < nnned&d
FMLA purposes as culidsﬁdmddmdsnsq)ar* from the usual
naeemiamvnhZDC.FRslmlﬁcxllrfhmmmmm and in accordance with 20 CF.R. §|8359 |fI|e
Genetic Information Nondiscrimination Act applies.

m name:

Frst Miade Last

(2) Employer name: Date: (mmiddyyyy)
(List gate certication requested)

(3) The medical certification must be retumed by
(Must allow at least 15 calendar days from the date requested, unless It s not desp! empioyee’s dlligent, good falth efforts.)

@) job title: Job iption [] is/ [[] isnot attached.

Employee’s regular work schedule:
Statement of the employee’s essential job functions:

(The reference to the position the employee held at the time the empioyee notified the
qumulmwnmmmbm)

SECTION Il - HEALTH CARE PROVIDER

Please provide your contact information, MﬂMMGMSmwwhmYmmhasmqmdbaEmw

the FMLA. The FMLA allows an employer to require that the submit a timely, and sufficient medical certification to support
a request for FMLA leave due to the serious health condition of the employee. ForFMLAlleos!s.a “serious health condition™ means an
iliness, injury, impaiment, or physical or mental condition that involves i i by a health care provider. For

meMth:mmaWMMMMmume4

You also may, but are not required to, provide other appropriate medical facts including symptoms, diagnosis, or any regimen of continuing
nmsudasﬂlemdspeqdlzsdmt Please note that some state or local laws may not allow disclosure of private medical
information about the patient’s serious health condition, such as providing the diagnosis and/or course of treatment.

N
8
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-
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Medical Certification—ADA

Employer should request that employee
provide doctor’s note to substantiate
need for leave

Have employee take job description to
Dr.

Employer cannot ask for unrelated
information

SAMPLE MEDICAL INQUIRY FORM IN
RESPONSE TO AN ACCOMMODATION REQUEST

Note: mlwmdlouubecudomnedoachmneumumd Under the ADA, employers should only ask for
Yy ion. Do not ask for information you already have or do not need.

A Q ions to help d i h an K has a disability.

For reasonable accommodation under the ADA, an employee has a dinbllny if he or she hn an rnpurmml that
subslantially limits one or more major lfe activities or a record of such an i i The f ing
may help determine whether an employee has a disability:

Does the have a physical or mental impai ? Yes O No O

Py ey P

If yos, what is the impairment or the nature of the impairment?

Note: Some stale laws may prohibi asking for & diag

Answer the following question based on what limitations the employee has when his or her condition is in an
active state and what limtations the employee would hava lf no vrmgalmg measures were used. Mitigating

measures include m-ngs such as pment, hearing aids, mobility devices, the
use of assisti t ay. bl dasti or au)uhary am or urvim pm@hehc& loamed
behavioral or i ical modifications, h y. and physical

' PEY

Mitigating mnsurn do nat m:lude ordinary eyeglasses or com.ci lensas.

Py

Does the impairment substantially limit a major life activity as Yes O No O
compared to most pecple in the general population? —
Note: Does not need [o significantly or saverely restrict o meel this 2 SRS
standard. N may be usefu) in appropriate cases lo consider the D "" o e n
candition under which the individual performs the major Me activity; when the impairment is aclive.
the manner in which the individual parforms the major Me activity;
and/or the duration of time if takes the indiviidual fo perform the major
Me activity, or for which the individual can perform the major Me
actity.

If yos, what major life aclivity(s) (indudes major bodily funclions) istare affected?
O Bending O Hearing O Reaching O Speaking O Other: (describe)
O Breathing O Interacting With Others O Readng O Sta
O Caring For Self 0O Leaming 0O Seeing O Thinking
O Cencentraling O Lifting O Sitting O Walking
O Eating O Performing Manual Tasks O Sleeping O Warking

Major bedily functions:
O Bladder O Digestive O Lymphatic O Reproductive
O Bawel O Endocrine O Musculoskeletal O Respiratory
O Bran O Genitourinary O Neurological O Specil Sense Organs & Skin
O Cardiovascular O Hemic O Normal Cell Grawth O Other: (describe)
O Circulatory O Immune O Operation of an Crgan

N
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Medical Certification—Workers’ Comp

* Treating physician must authorize work-
related absences

« Documentation from physician relating to
workplace injury must be provided to
employer

‘OMB No. 1240-0046
Expires: 08/31/2026

Attending Physician’s Report Reset U.S. Department of Labor
grhy P Office or Workers' Compensation Programs

1. Patient's name (last, first, middle): 2. OWCP File No. 3. Date of Initial 4. Date of this
(if available): 3 i :

5. How did the patient's injury occur?

6. Objective Findings (Include physical ion findings and test results). Please also discuss pre-existing condition(s) in the affected body
part(s), if any:

7. Medical Diagnosis(es): Please note that "pain” is not a compensable diagnosis; you may however note paininbox 6 | 8. ICD Code(s):
above as a symptom of a specific diagnosis or diagnoses.

9. Do you believe the condition(s) found was caused or aggravated in any way by an employment activity as described in box 5?
Please note that there is no apportionment under the FECA. Any contribution from work factors is compensable. However, you must explain how the
work activity or workplace incident was sufficient to have caused or aggravated the diagnosed conditions for your response to be accepted.

10. Please circle the patient's current disability status: || Totally Disabled [ Partially Disabled  [~| Not Disabled

If Totally Disabled. Date disability commenced: Date of anticipated return to full or modified work:

If Partially Disabled.  pjate gisability commenced: Date of anticipated return to full duty work
Also, complete Box 11.

If Not Disabled. Was there any disability in the case? If so, indicate dates of disability: ~ From to

11. If the patient is partially disabled, indicate the extent of physical limitations and the type of work that could reasonably be performed with these limitations.
You may also complete Form OWCP-5c, Work Capacity Evaluation, which can be found at
https://www.dol.gov/si g cp/ ot \pli p-5¢.pdf

RNV 2 RNV4
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Job Protection

FMLA ADA WC
* Yes, same position * Yes (but not * Generally, no, unless
. No “undue explicitly in statute reinstatement

like FMLA) ordered as a remedy
in a REDA lawsuit

hardship” exception

available * Unless holding job
open creates an
undue hardship

RNV 2 RNV4
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Inflexible Leave
Policies

« What is an Automatic (or “No Fault”)
Termination Policy?

— Neutral policy applicable to all
employees

— Termination after specified period of
days on leave

— Point system




What If I Don’t?

« FMLA—Retaliation
« ADA—Interference

 Workers’ Comp—NC Retaliatory

Employment Discrimination Act (REDA)




When Can We Terminate?

« FMLA option is exhausted

ADA interactive process has concluded

Consider ‘bridging’ time

Consider policies

You have properly identified leave type and run concurrently if needed!

RNV 2 RNV4
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Scenario 1

Employee has 2 weeks of PTO, is
eligible May 1 first for FMLA but is
having a surgery on April 10. Do we
have to allow the time even if there is
not enough PTO to cover the absence?
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Scenario 2

Employee has no PTO, was hired 4
months ago and has just announced
they are expecting a child in June.
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Scenario 3

My employee is on intermittent FMLA
and seems to be out only on Mondays
and Fridays.




WHEN CAN WE TERMINATE?

Scenario 4

My employee started STD last year
and has been out for over 6 months.
They won’t quit because they are
afraid they will lose their STD/LTD
benefit. Can | terminate them?
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Scenario 5

The employee wanted to take vacation
around THANKSGIVING but was out of
vacation time. She took the time
anyway and submitted FMLA
paperwork that showed she was
completely incapacitated and needed
to be out of work for 2 weeks. During
this time, it was brought to your
attention that she had posted some
vacation photos on social media and
your employees are mad! What can
you do?
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Scenario 6

Employee calls you and tells you they
has been diagnosed with anxiety and
his Dr. has recommended that he
avoid stress including work for 12
weeks. This employee has only been
working with you for 6 months and
has already had one leave of absence
due to a car accident when they first
started. Do you have to give the leave?

. B
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Scenario 7

Employee tells you they have migraine
headaches and gives you a
certification that indicates the
employee will need to be out when
they get a migraine for up to 2 days at
a time, up to 2 times a month. Your
practice cannot plan around this. What
should you do?




Questions?
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HR On-Call

Connect with an HR
Professional

We provide three quick and seamless ways to
connect with the HR On-Call team. Use the links
below to get the on-call advice you need.

e Live Chat

New! HR Resources Portal

This dynamic and robust online library offers thousands of
pages of HR and benefits content to use in your practice—
including forms, policies, checklists, federal and state
employment law information, and more.




Additional Resources

e

Curi CATAPULT

e Qur post-event cheat sheet!
ADA/FMLA and WC Cheat Sheet
« FMLA Forms (DOL)
E% General Purpose
« Sample ADA Form m e
(illness, to care for family member, birth/adoption)
° W C F O r m S ket course and scope of employment 3
Eligibility
ADA Employees and applicants with a qualifying disability

Employees who have worked for at least 12 months and at least 1250 hours
FMLA during the previous 12 months at a location within a 75-mile radius of where
at least 50 employees work

Employees who incur an illness or injury in the course and scope of

wc
lemployment
What Conditions are Covered?
ADA "Disability” that substantially imits one or more major life actwvities (or a

history or perception of having such a disability)

"Serious health condition” of employee or certain family members of
FMLA lemployee. Birth, adoption, and foster care placement of employee’s child.
Certain types of military-related leave.

wC jAny job-related injury that is in the course and scope of employment

Reinstatement:

aDA if leave is required as a reasonable accommodation, the employer generally
must keep the employee’s position open during the leave

FRSLA Employees must be reinstated to the same or a substantially equivalent

position.

There are no statutory reinstatement rights under NC state workers’
'we compensation law. Employers are prohibited from retaliating against an
lemployee for exercising his/her workers’ compensation rights.

N
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https://www.dol.gov/agencies/whd/fmla/forms
https://askjan.org/Forms/upload/medical.doc
https://www.ic.nc.gov/forms.html

HR Solutions for You & Your Practice

COMPLIMENTARY SERVICES*

(including HR On-Call)

* Unlimited access to timely HR advice, via phone, email, and live chat** Scan here to
« A dynamic online HR Resources Portal** learn more!

* OIG exclusion list monitoring***

INCREMENTAL SOLUTIONS

« Full-service talent acquisition, recruiting, and onboarding
* Customized staff/leadership training and development

« Executive-level recruiting

*  Management incentive plans

* Part-time HR services and representation**

« Background checks and assessments for current employees and
candidates**

« Compensation reviews for all employee levels

I *Services complimentary for Curi member practices only; available to non-member practices as an annual subscription
° And more! **Services powered by our external partner Catapult
***Services powered by our external partner Venops

©2024 Curi
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Disclaimer

Curi Advisory is pleased to offer HR services to medical practices. Curi Advisory has arranged for external partner
Catapult to provide assistance to Curi’s medical professional liability policyholders and Curi Advisory clients,
including HR On-Call, a complimentary benefit of membership to applicable policyholders. This resource has been
prepared and provided solely by Catapult. Catapult and Catapult’s employees are solely responsible for any advice
and any content/resources Catapult provides, including but not limited to this one. These HR services are
consultative, and Curi Advisory does not guarantee that using any information/resources Curi Advisory or Catapult
provides will prevent a claim against or provide a particular result for you or your practice. Curi Advisory and
Catapult cannot and do not offer legal or tax advice; therefore, if you or your practice are in need of either, please

consult your independent or corporate lawyer or tax professional.
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Thank you!

Tracey Cumberland
Project Director, Practice Consulting
tracey.cumberland@curi.com
571-499-0441




